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9 October 2015 

 

Review of the NDIS Act 

Ernst & Young 

GPO Box 281 

Canberra ACT 2601 

 

By email: ndisactreview@au.ey.com 

 

Dear Review Team, 

I am a writing to you as a financial adviser with a long history and specialist expertise in advising 

people with serious and permanent disabilities and their families.  

I am responding to your discussion paper as the introduction of the NDIS will have significant 

impacts not only on people with disabilities, but their carers and families, all taxpayers, the 

general and life insurance industry, and governments. 

I write to draw the government’s attention to positive changes that could be made not only to 

the NDIS legislation but also the broader legislative and policy environment. 

1. The NDIS and the big picture 

The Productivity Commission report into Disability Care and Support which led to the 

introduction of the NDIS highlighted the link in Australia between disability and poverty. It also 

highlighted the strong desire of people with disabilities to be able to exercise more choice and 

control. 

Reducing poverty and delivering the opportunity for independence should be the guiding 

principles for the roll out of the NDIS. However I am concerned that changes are being made as 

a consequence of the introduction of the NDIS which will have the opposite result. 

The NDIS proposes to provide “care supports”. This is good but must not mean taking away 

other sources of support and the associated opportunity for independence. 

2. What people want  

If you ask most Australians what they value most it is their health. People know that health is a 

passport to working, earning money and thus having freedom and flexibility. Most Australians 

aspire to own their own home and have enough money to live on. 
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Over the last two decades I have met hundreds of Australian families who are facing the reality 

of serious and permanent disability. They are most concerned about their now-fragile ability to 

secure somewhere safe to live and have enough money to live on. 

When people are or become permanently disabled they still want what we all want - safety, 

financial security, independence, choice and control. 

3. How can the Government help? 

Government policy settings can help Australians either avoid disability or reduce its financial 

impact. 

a) Prevention and preparation 

Governments can help prevent disability. Public education programs focused on health 

and safety are great examples of prevention. 

Governments can also help people to prepare in case disaster strikes. Policies settings 

can, for example, encourage private savings and private disability insurance. A good 

example of this is our superannuation laws, which encourage savings and allow life and 

total and permanent disability insurance to be held within superannuation. 

Another example of preparation is government policy which encourages education, 

giving people knowledge skills which can transcend physical limitations. 

b) Support for independence 

Governments can ensure that we have laws and systems in place so that if disability 

strikes people can remain independent, even if private savings and insurance are not 

enough. 

We need good strong compensation laws to deliver both financial and rehabilitation care 

in the event of serious injury. Strong legal rights protect us and the common law is 

designed to deliver support in accordance with community expectations. 

Compensation laws are best paired up with anti-discrimination laws so that people with 

disabilities have real opportunities to enter or re-enter the workforce. 

4. A good safety net 

If people “fall through the cracks”, become disabled and are unable to gain or maintain their 

independence then of course we need a good safety net. 

This safety net will ideally respond to what people in this situation want and need. It therefore 

needs to provide income support and housing support as well as care supports. 

We therefore need to consider the effectiveness of the NDIS, its enabling legislation and 

implementation in this broader context.  
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We need to remember the issues raised by the Productivity Commission – the need to address 

poverty (as measured by income) and lack of choice and control.  

We also need to take into account the Objectives and Principles of the NDIS Act which include a 

consideration of the Convention on the Rights of Persons with Disabilities – the need to protect 

peoples autonomy, rights and choices. 

5. Risks that the NDIS creates  

The introduction of the NDIS is undoubtedly a good thing and I am highly supportive of it. The 

devotion of more government resources to care supports for people with disabilities is strongly 

welcomed. 

However I am concerned about the creation of a number of new risks: 

a) More care, less cash 

There is a risk that in order to pay for the NDIS the federal government will have to 

reduce Centrelink income supports including the Disability Support Pension (DSP). 

People with a disability might end up with more care but less cash, thus be no better off. 

Indeed they would overall have less choice and control. 

b) Less private insurance 

There is also a risk that the mere existence of a national disability insurance scheme, so 

named and promoted, means that people won't see the need to organise and pay for 

their own private disability insurance. People may no longer take out or maintain TPD or 

income protection insurance. 

c) Less compensation 

We have seen that the NDIS is forcing the implementation of a National Injury Insurance 

Scheme (NIIS) by way of an Intergovernmental Agreement on the NDIS. The idea is to 

have existing accident insurance schemes continue to pay for the cost of supporting 

people who are disabled as a result of injury rather than disease. This is sensible as 

insurance should respond to situations of negligence rather than the taxpayer. 

Unfortunately, however, it seems that the way the NIIS obligations are being interpreted 

by the states is that it provides a licence to support only the catastrophically injured (and 

to cut compensation at other levels of incapacity). 

The experience of SA has brought home this reality. The government there used the NIIS 

as its justification to cut compensation for most South Australians injured in motor 

vehicle accidents.  

People catastrophically injured in compensable circumstances in SA and NSW have lost 

their right to receive lump sum compensation for future care. Many others have lost the 
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right to any form of compensation or will now have only short term support such that 

they will need to look to the federal government for support sooner rather than later. 

d) Less safety 

Moves towards a no-fault system risk reducing safety standards in Australia. If there is 

little or no consequence to negligence then less care will be taken. 

Governments should not blindly remove common law rights and obligations in the name 

of saving legal costs. Maintaining a strong culture of safety and responsibility is vitally 

important. Preventing disability by focusing on health and safety is at least as important 

as building big bureaucracies to deal with the aftermath of negligence. 

6. Specific NDIS Act recommendations 

My comments in this section respond to the specific questions in your discussion paper: 

Q1. Protection  

The Objectives and Principles in the NDIS Act should better protect existing rights and 

choices, such as the right to pursue legal remedies for injuries caused by negligence. 

Q2. Openness   

The legislative framework should ensure that important decisions about entitlements are 

not delegated to invisible bureaucrats with rule-making powers. Important features of 

the NDIS should be set out in the legislation not just in the rules and regulations. 

There should be more openness so that consumers know how the laws, rules and 

regulations are being interpreted. The NDIA should publish de-identified decisions made 

in the context of reviews of decisions and appeals. 

Q3. Access criteria  

The access criteria need to be as clear as possible to avoid confusion and 

disappointment. 

Q.6. Reasonable and necessary supports  

The legislation should provide more clarity around what is and is not allowed as 

satisfying this definition. The risk is that what is reasonable and necessary is deemed to 

be whatever the bureaucrat assessing the claim considers it to be, and whatever the 

government wants it to be in light of budget ups and downs over the years. 

Q.8-11. Engagement with providers  

Financial advisers with expertise in helping people with significant and permanent 

disabilities such as myself out to be encouraged to engage with the NDIA to determine 

how we might play a role in assisting participants. 
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There may well be valuable expertise that we can bring to the table to supplement the 

delivery of care supports. For example advisers can assist with understanding the 

interactions with Centrelink – DSP and Carer Pensions. 

We can also help to identify other sources of financial support including superannuation 

and insurance. We can also potentially help with broader financial planning for the 

disabled person and their family. 

Q.12-13 – Trustees and financial management  

State and territory legislation currently has provision for the appointment of a trustee or 

financial manager/administrator for a person who does not have the capacity to make 

financial decisions. 

The nominee provisions need to clearly anticipate engagement between the participant, 

their court- or tribunal-appointed manager and the NDIA. These managers have great 

knowledge and experience which should be leveraged by the NDIA in helping to deliver 

better outcomes for participants. 

Direct engagement with private and public trustee companies is recommended as part 

of this review. 

Q.14. Merit reviews  

The opportunity for participants to have legal representation is vital to protect their 

rights and ensure fairness. 

As mentioned above, the results of internal reviews should also be made public for the 

benefit of clarity for all. 

Q.15 Compensation  

Compensation should be the friend of the government. The more compensation people 

receive the less they will need to rely on government provided supports. 

The legislation should encourage people to pursue their compensation rights but not in 

a heavy handed way. Good strong compensation rights for injured people are what’s 

needed. 

The compensation recovery process should be simple – along the lines of Centrelink and 

Medicare recovery which plaintiff lawyers are familiar and comfortable with. 

Q. 16-17. Governance  

It is important to ensure that people on the NDIS Board and Advisory Council are open 

minded and not committed to a narrow agenda. 
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For example, the big picture vision of a national no-fault scheme was painted in glowing 

terms in the Productivity Commission report, without supporting facts, data and analysis.  

Any move to reduce common law rights and entitlements must be justified on the basis 

of demonstrable benefits to individuals and society as a whole. It must include 

consideration of issues such as reduced choice and control, increased moral hazard and 

the potential creation of an inefficient, financially unsustainable bureaucracy. 

The people guiding the roll out of the NDIS need to be alert to all the relevant issues 

including the valuable role of the private sector in helping people to maintain financial 

independence.  

Q.18. State and Territory legislation  

As mentioned above, the NDIS interacts with other sources of support for people with a 

disability. State compensation schemes, in particular, are important as they should 

provide adequate and fair levels of support for people who have been injured. 

Care must be taken that the introduction of the NDIS and its associated NIIS are not an 

excuse for cuts to compensation systems and cost shifting to the federal government. 

7. General big picture recommendations 

In light of all of the above I recommend: 

 Care supports - Proceed with the NDIS. Improve Australia’s safety net. 

 

 Centrelink income support - Don’t pay for the NDIS by cutting the DSP. Don’t rob Peter 

to pay Paul if both are disabled and both want flexibility, choice and control. 

 

 Disability insurance - Do what you can to encourage Australians to hold disability 

insurance (TPD and income protection insurance). Also encourage the availability of 

adequate insurance, quality insurance and fair insurance.  

 

 Maintain compensation - Do what you can to maintain strong compensation laws at 

federal and state levels, including common law rights. 

 

 Health and safety – Don’t lose sight of the importance of Australia’s health and safety 

culture, supported by public education campaigns, and strong laws including the law of 

negligence. 

 

 Access to work - Strengthen anti-discrimination legislation, particularly as it relates to 

the workplace. 
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 Accommodation support – Don’t lose sight of people’s accommodation needs. This has 

been highlighted as an issue of great importance by people with disabilities.  

 

Please let me know if you have any queries or would like to follow up on any point. 

Sincerely, 

 

Jane Campbell LLB, BCom, CFP® 

Principal, Aeran Pty Ltd, www.aeran.com  
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