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NSW Trustee and Guardian Focus Group 
KPMG 
Level 38, Tower Three, International Towers Sydney 
300 Barangaroo Avenue 
 

12 July 2017 
By email: AU-FMNSWTGFocusGroup@kpmg.com.au 
 
Dear KPMG, 
 

Independent review of the Surety Bond scheme 

The Australian Lawyers Alliance (ALA) is a national association of lawyers, academics, and other professionals 
dedicated to protecting and promoting justice, freedom and the rights of the individual.1 Our members have 
expertise in personal injury as plaintiff lawyers, including direct experience with many clients who are currently 
subjected to Surety Bonds. We welcome the opportunity to provide input into this independent review. 

1. ALA members were extremely disappointed that neither the ALA, nor the NSW Law Society, were informed 
of this significant change prior to its introduction. Plaintiff lawyers negotiate settlements of personal injury 
claims for people without financial capacity every day. This includes negotiating the cost of funds 
management. Yet we were not advised that this change was being considered, nor consulted on the impact on 
people who have previously settled claims (and who did not recover funds to cover the cost of the Bond). In 
the future, peak bodies should always be consulted. 

2. The ALA does not believe that the case for the introduction of the Bond has been made. The ALA is 
concerned that a lack of NSW Government funding for the NSWTG has led to efforts by the NSWTG to 
outsource its supervisory role and to charge vulnerable protected people for the associated costs. The recent 
IPART review did not consider the Bond as part of their analysis. It seems that IPART thought that protected 
people should be charged lower fees by NSWTG, yet the NSWTG was of the view that it needed more funding. 
When more funding was not forthcoming it appears that the Bond emerged to solve the NSWTG’s problem of 
lack of funding to fulfil its supervisory role. We do not believe it is appropriate to introduce Surety Bonds. 

3. The costs are being imposed on some of the State’s most vulnerable people – those least able to bear 
unexpected new costs. This is most inappropriate. 

The impact will be that far fewer family members will agree to be financial managers (and perhaps current 
financial managers will give up the role) as legal liability could flow: if a private manager makes a mistake in 
managing the funds, that manager could be sued as a result of the Surety Bond. Our members have clients 
who fear that they could lose their homes as a result of this Bond and have chosen not to become private 
managers as a result. Prudent legal advisers could not advise taking on the risks that this Bond gives rise to. 

As a result, more protected people will opt to be directly managed by the NSWTG or expensive private trustee 
companies, as the Surety Bond makes private management unattractive. This will result in higher costs for the 
NSW Government, both as a result of the need to  directly manage more people, as well as the higher 
settlement costs that will arise when it is the defendant in personal injury cases (to pay the higher costs of 
NSWTG or private trustee companies). 

This, presumably unintended, consequence of encouraging NSWTG or private trustee company, rather than 
family, management seems in direct conflict with the wishes of Justice Lindsay, the only judge in the protective 

                                                           
1 www.lawyersalliance.com.au.  

mailto:
http://www.lawyersalliance.com.au/


 

22 

2 

division of the Supreme Court of NSW, who supports family taking on the role of financial manager where 
appropriate. He rightly values the diligence, care and devotion that family members can bring to the task. 

We see no benefits from the introduction of the Surety Bond. Other approaches would be more appropriate to 
address the apparently infrequent issue of fraud. 

4. Our suggestions include: 

• better funding for the NSWTG to do its job; 

• more scrutiny of private managers before they are appointed; 

• more education and assistance for private managers (who are not trustee companies); 

• technological solutions to pick up anomalies; 

• implement NSWTG systems and processes when possible fraud emerges as a concern; and 

• law reform to enable swift and inexpensive legal action if problems arise. 

 
5. Legislation may not be necessary. As an organisation of lawyers, the ALA would be happy to assist. 

6. If the NSWTG does not proceed with the Surety Bond and instead opts for some or all of our suggestions in 
point 4 above, then the NSWTG will see: 

• a happy and engaged NSWTG staff, enthusiastic about and proud of their role in supporting some of 
the State’s most vulnerable people; 

• the right people being appointed as private managers (better selection from the beginning); 

• happier, more informed and more confident private managers, who are less likely to make mistakes 
or risk fraud; 

• low cost ways to detect problems quickly and easily, before they become serious; 

• clear ways for problems relating to fraud to be dealt with efficiently and effectively; and 

• better, quicker, and cheaper legal processes if fraud does occur. 

Ultimately, our recommendations will save the NSW Government money. It is cheaper to have family take on 
the role of financial manager (and for fraud to be addressed if and when it occurs) than for the NSWTG or 
private trustee companies to do this work, (which must be paid for in compensation cases). We note that the 
NSW Government is often the defendant/payer of compensation, and the NSW Government is impacted by 
settlement cost rises by way of pressure on CTP premiums and workers compensation premiums. 

7. The ALA is strongly of the view that the Surety Bond should be abandoned and the measures above 
investigated. Other options are available to address any problem of fraud that do not create a huge 
disincentive to private managers (and the associated financial consequences for vulnerable people and for the 
NSW Government). 

We would be pleased to meet to discuss these issues. 

Yours sincerely, 

 

Roshana May 
Australian Lawyers Alliance 
NSW President 


